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DIRECTORIES AND DATA PROTECTION

the impact of the draft directive on the processing of personal data and the protection of privacy in the electronic communications sector

Speech of Dr. Christoph Dumrath

Luncheon on April 25th, 2001 in the European Parliament, Brussels

EADP represents 187 companies with 37.000 employees. They produce telephone directories with approximately 400 million entries, and generate an estimated turnover of 11 billion Euro 
in Europe. They are in day-to-day commercial business with more than 4 million advertisers.

I would like to inform you about the directory publishers’ worries related to the draft data protection directive, especially article 12.2.

EADP understands the goals of the draft proposal. 

We are confident that the success of the new information society depends on the trust of the consumers. The precondition for this trust is a broad protection of consumer and freedom rights.

As a key element of consumer protection we see the protection of privacy in the electronic media.

EADP supports the data protection directive.


Only if these political goals become part of the legal system, they can be enforced against violators. Obviously the demand for new regulations is overdue. It seems that the legislators already run behind the technological development and consumer rights are already not enough protected against new technological opportunities of handling private data.

However, without a benefit for the protection of private data the directory business is seriously threatened by article 12.2 of the new data protection directive, although the wording does not seem to be a problem on first sight:

    „Member states shall ensure that subscribers are given the opportunity, free of charge, to determine whether their personal data are included in public directories....“,

This means a change from the present regulation in Art. 11 of the data protection directive in force:      - stating - 

11.1: “... The subscriber shall be entitled, free of charge, to be omitted from a printed or electronic directory at his or her request, to indicate that his or her personal data may not be used for the purpose of direct marketing, to have his or her address omitted in part and not to have a reference revealing his or her sex, where this is applicable linguistically.”

The change from “being omitted free of charge” into “the need to determine whether their personal data are included” in public directories will take away the basis from directories in most European countries. Therefore EADP agrees to Art. 11 of the present data protection directive.

Listings of telephone directories contain: name, address and telephone number only. They do not contain e-mail addresses or numbers of mobile telephones unless the subscriber initiated an entry. This limited private information is and always was public information by nature.

According to Art. 11 of the existing data protection directive listings can be, partly or in full, omitted from directories, free of charge. 

Listings of telephone subscribers are the data raw material for directories - White Pages as well as Yellow Pages. The likely result of the draft article 12.2 will be that approximately 50 % of subscriber’s information will get lost, just because of the lack of action that every subscriber would have to take in order to be listed. Consumers are used to the current procedures of being listed when not having required to be excluded from a directory. 

If the regulation would require them to become active for being listed, complete and reliable directories will disappear. Once people experience the incompleteness of directories, their use of directories will decline. Finally reliability of directory information will disappear.

Article 12.3 stating that 

paragraph 1 and 2 of Art. 12 ”shall apply to subscribers who are natural persons ...” 

does not help neither, when it allows member states different determinations for legal persons.

It is practically impossible to distinguish between natural and legal persons. Both pass the same procedure being listed. A lot of people use their telephone for both, private and business purposes - like nurses, home care services, consultants, private teachers, musicians, dressmakers, little internet companies etc. Leaving out a substantial number of small and medium size enterprises of the common base for directories, will consequently also damage even those SMEs who are still listed.

If one wants people to use the broad scale of communication possibilities, one must give them well functioning tools. 

Therefore the prohibition of reliable directory publishing also means a contradiction to the idea of the universal service directive

(Art. 5: “Member States shall ensure that .... a subscriber directory is available to users .... and is updated on regular basis at least once a year.”

Directories do not assist spammers, because already today e-mail addresses in all European countries are normally only included into directories, if the customer has given permission. 

The problem lies with the available software collecting and processing not only e-mail addresses, but also other private information. These processes, not directories, threaten consumer’s privacy. They allow to keep track of internet users in many different ways once they have disclosed their identity. The threat to consumers requires other limitations than the discontinuation of information becoming public in directories. In other words: unsolicited mail bombing could still exist and wouldn’t be stopped, even if directories disappear.

Opt-in won’t stop spammers.

If we would get an opt-in regulation as it is introduced in Art. 12.2, it would mean no change for inserting e-mail addresses into directories. But we wouldn’t have reliable directory information that we had before the age of the information society began.

EADP’s conclusion is that the draft of article 12 means the loss of thousands of employees in Europe, because directories will loose their importance in society. On the other hand it will not increase consumers privacy, as traditional directories do not threaten this privacy in the electronic media. Important is, that consumers are able to determine without any costs which data shall be excluded from directories. 

Our proposal for art. 12.2 is:

    „Member states shall ensure that subscribers are given the opportunity, to determine whether their personal data are excluded free of charge from public directories ...“

EADP sees another problem in Art. 12 paragraph 1 for directory publishers.

With convergence of the media and the changing technologies the need to notify consumers of the possible use of their private data is obvious. This also means that the possible use of public directories  need to be transparent to subscribers.

The EADP understands this demand and appreciates the transformation into a directive. The need of subscriber notification about the possible use of directories certainly should also apply to directory publishers. 

But: the obligation of art. 12.1 that 

“subscribers are informed ...of any further usage possibilities based on search functions embedded in electronic versions of directories” 

will be practically impossible for the directory publisher to manage. 

Considering that according to article 5 of the universal service directive online directories need to be constantly or real-time-updated, it is not possible to realise this determination. It would also mean, that subscribers would permanently receive mails or calls, asking them for consent.

Moreover, the information contained in directories is by nature public and directory publishers have no way to control the use made by third parties. It is true for both versions, paper and online.

EADP suggests that article 12.1 should state that the subscriber shall be informed free of charge of the purposes for which the directory is made - but information about all possible further uses is just unfeasable.

EADP therefore proposes to delete the latter requirement and keep the directive that:

“Member states shall ensure that subscribers are informed free of charge about the purposes of a printed or electronic directory of subscribers available to the public ... in which their personal data can appear.”
Proposal of the Commission

1.
Member States shall ensure that subscribers are informed free of charge about the purposes of a printed or electronic directory of subscribers available to the public or obtainable through directory enquiry services, in which their personal data can be included and of any further usage possibilities based on search functions embedded in electronic versions of the directory


Amendment proposed by EADP

1
Member States shall ensure that subscribers are informed free of charge about the purposes of a printed or electronic directory of subscribers available to the public or obtainable through directory enquiry services, in which their personal data can be included. and of any further usage possibilities based on search functions embedded in electronic versions of the directory
Please understand that even little changes of the existing data protection directive could not only threaten the directory business but also damage important information sources for the information society.

Thank you very much for your attention.

