Proposal for a European Parliament and Council Directive on the re-use and commercial exploitation of public sector documents
EADP POSITION 


Who we are

Founded in 1966, the EADP (European Association of Directory and database Publishers) is a European Association of both large telephone directory publishers as well as business-to-business directory publishers producing directories tailored to individual professions. It has 187 members in 37 countries worldwide, including companies based in the 15 EU Member States as well as in the Central European countries (Poland, Czech Republic, Slovakia, Hungary, Slovenia, Romania and Lithuania). Directory publishers generate an estimated turnover of 11 billion euro in Europe, employ roughly 37 000 people and are in day-to-day commercial contact with more than four million advertisers. Our member companies provide both paper and on-line directories
Our concern

EADP members generally welcome this directive because it will allow many directory publishers to have a better access and moreover better and simpler access and reuse of public sector information. Public sector information - such as geographic information, trade registries, city registries, location data - is of great value for online and mobile users. Enabling directory publishers to access and reuse this information at a reasonable, transparent and fair cost would ensure the development of tailor-made, accurate and comprehensive directory products, using public sector information. This will enable directories to remain attractive, accurate, and content-driven and counterbalance the reduction that a stringent and disproportionate data protection regime will imply for databases and directories. But to really be effective and ensure new developments for directories, this directive must be based on a large scope and general availability principle, and adopt similar grounds than in other competitive parts of the world. 

EADP members support  : 

· a large scope and a general principle allowing re-use of PSI for commercial exploitation independently of the public body concerned. 

· An extensive definition of documents or information, removing the distinction between basic and other information

· Fair pricing based on real cost, and on a responsibility of the public body to prove this real cost

· A competitive approach to the exploitation of PSI enabling EU companies to benefit from the same liberal approach than their US counterparts

· An IPR and database protection system applying only where third parties (and not public monopolies or their direct subsidiaries) are involved.

Specific comments on the various points: 

· General availability principle (art 3)

· It is crucial to allow a general access for re-use and exploitation for a commercial or a non-commercial purpose of the public sector information detained by public bodies.
This general accessibility principle shall not depend on the good will of the public bodies or of the countries, otherwise the directive will not provide the basis for a true Internal  Market exchange of PSI  

· Moreover, the reference in Art. 2 paragraph 4 to "documents generally accessible" needs to be clarified. If, for example in Germany, a “right “ to access is not clearly defined, article 2 will further confuse the issue. We recommend that, on the contrary, information be accessible unless specifically circumscribed by copyright or data protection regulations. 

· It is also essential to make sure that access for commercial re-use and that it is not mixed with the general access principle granted to every citizen for information purposes. 

The Parliament’s wording on article 3 would be the most appropriate because it sets up as a general rule than information shall be accessible and re-usable unless there are specific exceptions. EADP therefore supports the Rapporteur amendments on article 3. 

· The scope of the directive (art 1 & 2)
· A minimum harmonisation is needed to ensure the directive works properly. Therefore the scope of article 1 shall be as broad as possible, with as few exceptions as possible. It is important to ensure that all types of information are considered. 

· It will be difficult to manage a distinction between basic and other information, because this distinction is artificial and will not be the same in all the Member States. We strongly recommend to abandon this distinction and ensure that uniform treatment for all type of information. 

· Personal data shall remain protected but this shall not lead to overwhelming copyright protection. 

We support the amendments of Mr Van Velzen on this issue, because they aim at ensuring the scope is broad, apart from those introducing a distinction between “basic” and “other” information, which we do not support. On the other hand, the new article 1 paragraph 2a and paragraph 2b as proposed by the Council would reduce the scope of the directive to a non-efficient instrument, and shall be opposed. 

· Pricing (article 6): 

The Commission’s proposal states that the fee that may be charged to access documents shall not exceed the cost of producing, reproducing and disseminating documents with a reasonable return on investment. We would welcome clarification on the understanding of “reasonable”. Our concern is that, if too high a fee is charged, only the larger companies will be able to afford it. We recommend that the profit element of the fee be comparable to fees charged for other data products. We further recommend that, if the user pays a registration charge, this charge be set against any fee. 

The US legal regime for exploitation of PSI states that fees should be limited to standard charges for search, duplication and review. EADP thinks this could be a good solution. If the EU is not able to have such a liberal regime, at least one shall make sure that collection costs are not included and that the public sector bodies have a duty to disclose their real costs. 

EADP supports the EP amendments which propose that charging is based upon marginal costs, and not on a profit-making scheme, that collection costs are not involved and that then burden of proof lies on the public bodies. 

· IPR protection (article 2)

EADP welcomes the Commission’s opinion that the acquis communautaire on copyright (and the various international treaties to which the EU is signatory) will not be threatened by the present draft. But allowing access to various pieces of public sector information is also of the utmost importance for directory publishers. For example, trade registries serve as raw material for a number of specialised trade and b-to-b directories. If this basic and public information is made subject to excessive copyright or database protection, it becomes inaccessible or unaffordable. In this respect, the Commission’s view that IPR protection shall apply only when third parties have a direct private interest in the public sector information is relevant. On the other hand, information brought together by the public bodies must be re-usable for commercial purpose, in a non-discriminatory manner (thus preventing exclusive arrangements), and at a transparent, fair and reasonable price (marginal cost of reproduction or dissemination).If there is a public role of the public sector organisations then safeguards must be established to ensure accessibility. 

How you can help us

For the reasons cited above, the EADP offers its support to the proposal and urge  you to promote the positions outlined at the beginning of this document.  
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