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I welcome you to the Second Public Affairs Session on an EADP congress here in Malta.

The Public Affairs Committee of the EADP has been existing for 5 years now. The response to last year's presentation at the conference in Budapest confirmed your requirement to be informed about EU-affairs on a regular basis during our conferences. I appreciate your attendance and I’m glad that you are curious for what we are offering you.

As you heard before, and you will hear during this session, EU policies are getting an increasing importance in each of the Member States, not only from a political aspect but also from an economic point of view. We will put the relevant affairs for database and directory publishers into the focus.
Analysis and consequent follow up was and is the PAC main obligation:
The motto for this year’s session of the EU-AFFAIRS reflects this:

EU Legislation---Help or hindrance, 

2004 was a very special year to the European Union. 10 New Member States joined the Community and elections took place in June. These events seemed to have absorbed a lot of energy in EU institutions. 
We will closely look at the 
1.) Transposition of the Data Protection Directive 
2.) The for December planned Publisher´s Round Table 
3.) PSI Public Sector Information 
4.) Debate on a new Copyright and Database Directive 
5.) Copyright Enforcement Directive 

6.) Consumer protection 
7.) EU after new states joining the Union 
8.) Conclusion 

1.) Transposition Data protection Directive

Looking at the Data Protection Directive for electronic communication, we are now at the end of the transposition process. 

You remember: Going further than the General Data Protection Directive, this directive is part of the Legislation of the Telecom Package. Its aim was to find rules for the electronic communication and service market. All directives were adopted more or less during the last three years. 

The PAC of the EADP was very busy to fight against the OPT-IN. regulation- They fought against the position that every subscriber had to give his formal consent before included into a directory. We wanted to keep up the OPT-OUT principal: all subscribers are included into the directories, unless they don't want to.
As you know EADP could not change the position of the council of the EU ministers

Last year Nick Elverston told us in our first PUBLIC AFFAIRS SESSION in Budapest that the result of the implementation process will be a patchwork of different transposed laws all over Europe, far away from harmonisation.
Just to remind you: The most relevant article to our business - Art. 12 of the electronic data protection directive - required clearly: 
“Member states shall ensure that subscribers are given the opportunity to determine whether their personal data are 
included in a public directory...”.

This meant all member states should have introduced the opt-in regulation by 31. October 2003. 
But – what is the result of the transposition so far?
Germany - always a strict advocate for the opt-in solution - anchors in § 101 new TKG (in force since 26.6.04): A pure opt-in solution, without ifs and buts. 

Not so Austria, § 69 TKG (in force since 28.08.03) hides in the 5th chapter a pure opt-out rule. 

”as far as the subscriber wishes, his personal data will not be included in the directory”

If we look at other EU Member States, the pattern is the same: Denmark, Finland, Sweden, UK, France and Luxembourg adopted an opt-out free of charge rule for directory subscribers, Spain, Ireland and Netherlands have chosen an opt-in rule.

May be the situation leaves some better business opportunities for database and directory publishers in some places than in other places. However the situation due to the planned review may still change in some countries. 
Looking at Art 13 Electronic Dat. Prot Directive, governing unsolicited calls, e-mails and faxes – especially important for direct marketing the result of the transposition process is, again, a Patchwork of legal solutions in the different member states. 
Denmark, for example, introduced opt-in for consumers only.

Even here in the b to c context the Danish parliament accepted an exemption for direct marketing in the book-, paper-, magazine- and insurance business, opt-out has been implemented.
Besides that only a few member states (DK, IRL, FIN, S, UK) have been in time with the transposition in October, 2003.
Until October 31st 2006 the EU Commission has to submit to EU Parliament and to the Council a report on effects of the electronic Data Protection Directive on economic operators and consumers. This regards especially the provisions concerning unsolicited communications. If necessary, the Commission gives proposals how to enhance the effectiveness of this Directive. 

EADP watches this process closely, when the Telecom Package will be reviewed. 
Looking at the result of the transposition my point is, EU legislation does not really harmonize law in the EU. 
The transposed regulations mostly codify the previous positions of the member States that they represented in controversial discussions in the council. Compromises achieved abroad on EU-level were quickly forgotten at home. 
EADP took a lot of effort into the dialogues with Members of Parliament and Commission officials to clarify these problems. In the future we will again stress our position that only an opt-out could guaranty high quality directories as information provider for the economy. 
Only Opt-OUT could be a support to directory publishers. OPT-IN would keep up a hindrance - will be a serious hindrance. 
2.) Publisher's Round Table
The Publisher's forum is certainly the most important link between the directory publishers and the political bodies on EU-level. Among the other professional groups related to the publishing industry the publisher’s forum is the place where the representatives of the EADP can personally express their views in front of the commissioner. 
Likewise the commissioners can react on the comments of the professionals. The conclusions from this exchange of ideas find their ways into the right setting process because all the involved people are also part of the Round Table discussion.

At recent Round Table discussions the achievement of the EADP was that the commissioner and the relevant people on EU-parliament- and Commission-level who were dealing with directory publishing affairs became aware of the specific issues of our industry. 
The Publishers´. Round Table is not the only opportunity for EADP to stay in close contact with the political EU-Institutions. The EADP secretary general Anne Lerat and the EU- affairs officer Anna Cichocka maintain also a permanent contact with parliament and commission members.

Because the Publishers´ Round Table is the best place to pursue the directory publishers’ political interests. EADP is preparing the upcoming Round Table on December the 7th 2004 carefully. It will be the first one after the EU elections this year. 
And:

After the reorganisation of the EU- institutions it will be the first one with a new group of people. 
EADP will be one out of five Publishers Associations taking part. 

The new EU President Jose Manuel Barroso and Günther Verheugen as chief of the Enterprise Directorate and many officials will spend that day together with us in Brussels. We will have the opportunity to specify our concerns.

These concerns are at the moment related to two studies that should give the commission, the council and the parliament an overview of the publishing business. The studies therefore will be also a basis for The Round Table discussion.

One chapter of the DG Enterprise in-house competitive study 

is dedicated to the directory industry.

„The objective of this Commission staff working document is to prepare for an enterprise policy agenda, which aims to strengthen the competitiveness of the European Publishing Industries. There are five specific aims pointed out for enterprise policy:

1. Analyse the competitiveness of publishing in Europe.( Reason for Public Market Watch)

2. Stimulate entrepreneurship and innovation

3. Analyse the needs of specific actions to improve access to finance

4. Achieve better regulation by establishing a close dialogue with the publishing industry

5. Establish a social dialogue with the EU publishing industry, with the objective to identify best practice in the field of Corporate Social Responsibility.

A second study, called Public Market Watch contains an independent point of view from the first study. This study will also build part of the main basis for the Round Table discussion.
EADP is very glad to welcome in a few minutes Hugh Look of RightsCom, who prepared this comprehensive study examining the actual situation on the Publishing Sector. He will be giving some insights into what the concerns of the legislative bodies may be. He will also explain how our industry is reflected in the study. 
We will have the opportunity to ask Hugh Look questions about possible business opportunities which may result from this study may be also the possible restrictions coming from the results of this study.

3.) Public Sector Information
But first let me tackle another issue that could also be of great interest to directory publishers: Public Sector Information.
The Public sector information directive was adopted on the 17th of November 2003 after passing the second reading. Transposition of the directive has to be carried out until July 1st 2005. 
The PSI- directive was part of an ambitious project. Europe’s 
e-business should have become more competitive with Americas 
e-industries. 

I may remind you that this movement takes in mind that in the United States the access and the reuse of Public Information of the state government is supported by clear laws. The 1966’s Freedom of Information Act completed 1996 by the Electronic Freedom of Information Act supports meanwhile an enormously increasing information industry. 

There is for example no copyright on public information. In the USA access to federal information is easy and reuse almost free of costs.
Anders Gojen from General Directorate Information Society explained last year all the ideas why the Commission drafted the PSI Directive. 

Everybody knew that it could be a multi million business also for the state institutions.

For keeping up with the United States access to the information material held by public bodies could have been also for directory- and databank publishers most interesting.

But instead of a clear demand to the member states to regulate a claim to access the released directive is falling behind the original spirit of its draft.

But as we already learned in the case of the Electronic Data protection Directive: EU-Member States find it difficult to say goodbye to their traditions. 

The General principle of the directive leaves the decision for access to public information the member states.

The EU Directive on re-use of Public Sector Information consequently can be only called a paper tiger: no harmony in the law of the EU-members.
Another matter of discussion in the process of developing this directive was the charging principle. 
The question was:
Could public entities bill possible users of their information not only a share of their costs or could they also charge for some profit.
We see very wide and open charging principals (Art. 6) that don’t establish a claim for certain procedures.

Not only costs for collection, production etc. (reproduction and dissemination) should be chargeable.

A public body could also ask for a reasonable return of investment. 
However – again- this is just another unclear directive that seem not to give member states an orientation for transposition.

Art. 9 of the PSI directive at least requires asset lists as a new tool for the possible users.

Asset lists, accessible preferably online, we consider to be very helpful. 

To provide such lists may be a field of operation for directory publishers.

Last year we were afraid that the PSI directive may fall behind the enthusiastic expectations. Our success in convincing commission people and MEPs in the beginning fell short to the member states compromise in the Council. 
Also here the PAC of EADP will have to wait and has to hope for the review process in July 2008. 
I’m afraid that the PSI directive will change only very little, if at all. 
4.) Debate on the review of the Database Directive
According to Art. 16(3) the Commission will submit a review report about the functioning of the directive in summer 2005. 

The commission recently launched consultations on Copyright. The task is to simplify and tune the database directive (March 11th 1996) and the existing legislation on copyright and related rights. This includes also the sui generis right giving directory publishers necessary protection for their databases. 
Questions touched in a commission staff paper are especially exceptions of the sui-generis right:

For example more rights for disabled people and libraries.

The Commission wants to reach one level of exceptions for both cases, for the Copyright protection as well as for the sui generis protection of Art.7.  

At the same time there are four parallel sets of proceedings at the European Court of Justice concerning the interpretation of the Database Directive. As the EADP heard, the results of these proceedings will be important for the commission's debate, although they are not binding.

The case (British Horseracing Board) BHB vs. Hill needs our attention: 
As the Financial Times said on September 7th this year: 

“The Outcome of the case BHB vs. Hill will affect not just the scope of sports organisations to charge for their information, but also the owners of all kinds of databases across the EU, covering financial information to telephone numbers.”

The British Horseracing Board´s BHB’s database contains racing information as well as details of registered horses, jockeys, race conditions etc. Maintaining and keeping up to date this database cost almost 6 million Euro per annum. The information is made available to the public.
The William Hill Organisation Ltd is a leading provider of odds in horseracing. The information used by William Hill only covers a small part of the whole of the BHB database and is arranged in a different way. BHB considers Hill having infringed his sui generis right by using its data for the purpose of taking bets on horse races.

The previous position of the Advocate General was always a wide interpretation of the sui-generis right (Art.7Abs.1) - in favour of the one investing in the databank. The maker had to be protected and terms like “substantial investment”, “extraction” or “re-utilization” were always interpreted in this light.
We as database- and directory publishers have to be afraid and have to take care that the interpretation of the sui generis right does not become less strict.

Other subjects in this respect that have to be closely monitored by the EADP are:

1.) the question of public body’s Databanks, - important for example in connection with trade register information offered by Directory Publishers. 
2.) The problem that the databank directive does not distinguish between the protection between private and public databanks. 
And by the way: Everybody interested can participate in the consultation. The commission launched a website in the internet in order to collect as much opinions as possible. (http://www.europa.eu.int/comm/internal_market/copyright/review/consultation_de.htm)
We as the PAC of the EADP look upon the Database Directive as a help for Directory Publishers. The sui generis protection of our databases in particular is without doubt a help to our industry. 

5.) Copyright Enforcement Directive
29th of April 2004, the Copyright Enforcement Directive was released. It is strengthening the right holder’s position in enforcing the rights he was given by the Copyright Directive (22nd of May 2001). 
This directive does not tackle material rights. It gives right holders procedure rights for enforcement and is not of immediate relevance to database- and directory publishers. 
6.) Consumer Protection
The EU Commission proposed recently a “Directive concerning unfair business-to consumer practices in the internal market”! (08.06.2003). The directive already passed the first reading in Parliament, but there are some wishes for amendments left (20.04.2004). 

Although most directory publishers deal only with businesses and usually not directly with the consumers the directive on unfair business to consumers may apply also to one or the other publisher. 
Important for the EADP and its members is especially the limitation of the Consumer Protection Directive’s scope to business to consumer relations.

There are ambitions, especially from German members in the Council, to extend the scope to Business to business relations. In the moment nobody else seems to support this idea.

The Council found an agreement with the Commission (18.05.2004). 

However the proposed directive is an attempt to create a one level playing field for all consumers in the EU, and for the businesses as well. 
The versions still differ. So second reading in Parliament will begin upon an agreement between the Commission and the Council soon. EADP will monitor this process.

EADP’s Position Paper was handed out to members of Parliament and we worked with other associations in the working group for European Advertising Standards, called ALLIANCE, to build up more attention for our position.
Intensively discussed is also the question which degree of protection should apply for all member states (Art.4). 

The Parliament wants to keep the country of origin principle, 
In the contrary:
Council and Commission seem to think according to the Common Position about deletion of the country of origin principle. 

The EADP will accompany also this discussion.

Our Position papers made EADP’S point clear: EADP will generally support the country of origin principal. However the EADP-members coming from countries with very strict rules may have a greater interest in a harmonised  possibly less strict and more liberal version of the regulation.
Together with ALLIANCE we try to reach a reasonable result.
Consumer protection also touches the question of “Bogus Publishing”. 
We talked about it on our last congress and EADP collected and published on the EADP website in the log in area a list with all the contact persons not only in police forces but also in the administration. Here everybody finds e mail addresses, telephone numbers and addresses from Contact persons all over Europe and some more states over the world. 

Before a conclusion I would draw your attention to the issue of 
7.) EU- Enlargement 
10 New Member States accessed the Union. 

The Czech Republic, Estonia Cyprus, Latvia, Lithuania, Hungary, Malta, Poland, Slovenia and Slovakia mean the biggest enlargement the EU ever saw. 
450 Million EU inhabitants became member of the EU. 

Looking on the EADP we find that we are obviously at the very beginning of this integration process. 

The good thing is, our 2004 Annual Congress takes place in a new country, here on this marvellous island of Malta. But: Between the more than 300 participants of our congress we find only 7 from the new member states.

(Malta, Czech Republic, Hungary, and Poland or some more numbers, between 123 European Directory Publishers organised in the EADP, there are only 8 from the New Member States. Estonia and Latvia are not represented in our Association at all.)

The New Member States had to implement the acquis communautaire, the EU law, by the date of their accession, 1st of May. However the 2002 Telecommunication Framework (including electronic data protection law and universal service directive), for example, couldn’t be transposed yet in all countries. 

In all New Member States we find a growing telecommunication market, and the growth is beyond the old member states' growth. 

EADP + PAC will monitor the situation in the new member states. We will draw conclusion after the analysis. 

8.) Conclusion
Well, EU-Legislation: Help or Hindrance, the answer is not yet always given! But EADP PAC is working on the task that there will be a lot of help in the end for Directory Publishers.

Participation in the Public Affairs Committee is opened to every member company of the EADP. For the moment, 18 members are sitting at PAC meetings, but they represent a total of more than 50 companies. This is a good number but only 50% of the work. Without taking our requests into the member states and without lobbying our ideas there, we won’t be successful. 

The PAC became a very effective network of intelligence gathering and sharing about EU affairs concerning directory publishing in Europe. Supporting our business is our task. 
But now I want to introduce to you Hugh Look, responsible for the official Competitive Study for the Publishing Sector, which was created by RightsCom, a consulting firm, assigned by the EU Commission in order to get an actual and comprehensive impression of the publishing market’s situation.

Hugh Look is part of Rightscom's publishing team. For the past ten years, he has been a consultant, writer and lecturer working in the technology, media and publishing industries, focusing on business and technology strategies in publishing and digital media. Areas of special interest include digital publishing strategies, virtual communities and mobile and wireless services. He is currently undertaking a study of the competitiveness of the European publishing industries for the European Commission's Enterprise DG. Before becoming a consultant he held senior management and editorial positions in the publishing industry.
