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The vote on the report from Mr Van Velzen took place today in the European Parliament. 

The vote was very quick but the voting list rather confused to it is still a bit difficult to sort out was what adopted and what was not. 

An exhaustive overview of the adopted/rejected amendments is provided at the end of this document.

General information

The report was adopted by a large majority (31 for, 7 against, 1 abstention). It is scheduled for plenary in February but could be postponed to March. 

Almost all amendments from the Rapporteur have been adopted, thus promoting a rather liberal approach to the r-use of public sector information. 

Among the important amendments adopted are : 

· the replacement of “documents” by “information” throughout the text ( am 1 Van Velzen)

· the distinction between “basic” and “other” information ( compromise amendment Van Velzen-Vlasto, text unavailable now)

· information held by educational establishments and cultural establishments remain out of the scope of the directive 

· the general principle that  all information held by public sector bodies shall be generally accessible (am 8 Van Velzen)

· basic information shall be available free of charge, and other information at marginal cost ( am 11&12 Van Velzen)

· Non-discrimination: if information is used by a public sector body as input for commercial activities, the same rules shall apply. 

· Member states shall be encouraged to make lists of PSI content assets available ( am 45 Vlasto)

The restrictive amendments proposed by Mrs Niebler have been rejected. 

It sounds therefore positive from the Parliament’s side. 

Specific information amendment by amendment

See table below

A : adopted

R : rejected

W: withdrawn

F: falls

Title
Proposal for a EUROPEAN PARLIAMENT AND COUNCIL DIRECTIVE on the re-use and commercial exploitation of public sector documents
1 =  A

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on the re-use and commercial exploitation of public sector information


Article 1-Aim

Former art 3-scope
The aim of this Directive is to establish a minimum set of rules governing the commercial and non commercial exploitation by any citizen of the Union, and any natural or legal person residing or having its registered office in a Member State of existing documents held by public sector bodies of the Member States.

1. This Directive shall apply to all documents that are generally accessible.

2. This Directive shall not apply:

a) to documents the supply of which is an activity falling outside the scope of the public task of the public sector bodies concerned as defined by law or by other binding rules in the Member State, or in the absence of such rules as defined in line with common administrative practice in the Member State in question.

b) to documents or parts of documents for which third parties hold intellectual property rights.

c) to documents containing personal data, unless the re-use of such personal data is admissible under the provisions of Community law and national measures on the processing of personal data and the protection of privacy. 

d) to documents held by public service broadcasters and their subsidiaries, and by other bodies or their subsidiaries for the fulfilment of a public service broadcasting remit.

e) to documents held by educational and research establishments, such as schools, universities, research facilities, archives and libraries.

f) to documents held by cultural establishments, such as museums, libraries, archives, orchestras, operas, ballets and theatres.

3. The obligations of this Directive shall only apply in so far as the obligations imposed are compatible with the provisions of international agreements on the protection of intellectual property rights, in particular the Berne Convention for the protection of Literary and Artistic works and the Agreement on Trade-related Aspects of Intellectual Property rights
4 =  A

This Directive establishes a minimum set of rules governing the re-use, commercial and non-commercial exploitation and the practical accessibility, by any citizen of the Union, and any natural or legal person residing or having its registered office in a Member State, of existing information held by public sector bodies of the Member States which is generally accessible.

5-  = W

deleted

6 = W
deleted

 
21 – Niebler  = A

 (d) documents at the disposal of public service broadcasters and their subsidiaries, and by other bodies or their subsidiaries for the fulfilment of a public service broadcasting remit;

22- Niebler = A

(fa) documents or parts thereof which constitute trade or business secrets.

 

Article 2

Definitions
For the purpose of this Directive the following definitions will apply:

1. ‘Public sector body’ means the State, regional or local authorities, bodies governed by public law, associations formed by one or several such authorities or one or several such bodies governed by public law.

2. ‘Body governed by public law’ means any body (a) established for the specific purpose of meeting needs in the general interest, not having an industrial or commercial character and (b) having legal personality  and (c) financed, for the most part by the State, or regional or local authorities, or other bodies governed by public law; or subject to management supervision by those bodies; or having an administrative, managerial or supervisory board, more than half of whose members are appointed by the State, regional or local authorities or by other bodies governed by public law.

3. ‘Document’ means

(a) any content whatever its medium (written on paper or stored in electronic form or as a sound, visual or audiovisual recording);

(b) any part of such a content.

4. ‘Document generally accessible’ means all documents to which a right of access is granted under the rules in the Member State for access to documents and all documents used by public sector bodies as an input for information products or services which they commercialise.

5. ‘Re-use’ means the use by persons or legal entities of documents held by public sector bodies, for commercial or non-commercial purposes.

6. ‘Personal data’ means data as defined in Article 2 (a) of Directive 95/46.
7 = F
paragraph 3 a (new)

(a) ‘basic information’ means information pertaining to democratic states where the rule of law prevails, such as the texts of legislation and regulations, court judgments and information pertaining to representative bodies;

(b) ‘other information’ means information which does not fall within the definition of basic information pertaining to democratic states where the rule of law prevails;
New compromise amendment from the rapporteur and Mrs Vlasto adopted. Actual text not available but ensures the distinction between basic and other information. 
23- Vlasto =  R
(1) “Public sector body” means the state,regional or local authorities, bodies governed by public law, including research establishments, associations formed by one or several such authorities or one or several such bodies governed by public law;

24- Vlasto = W
a) “basic information” means information pertaining to democratic states where the rule of law prevails, such as the texts of legislation and regulations, court judgments and information pertaining to representative bodies;

b) “other information” means information, which does not fall within the definition of basic information pertaining to democratic states where the rule of law prevails, such as social, economical, geographical, weather, tourist, patent, and educational information pertaining to representative bodies;
25- Vlasto = R
(4) “generally accessible information” means any information, which is made available to the citizens of the European Union and any natural or legal person having its registered office in a Member State, in a continuous or non-continuous manner, directly or indirectly, regardless whether a fee is paid or not for the access to or re-use of such information, as well as any information used by public sector bodies as an input for information products or services which they commercialise;



Article 3- ex-article 4

General principle
Where public sector bodies allow the re-use of documents that are generally accessible, these documents shall be re-usable for commercial or non-commercial purposes in accordance with the conditions set out in chapters II and III
8 = A

All information held by public sector bodies that is generally accessible shall be re-usable for commercial or non-commercial purposes in accordance with the conditions set out in chapters II and III.

9 = A

1a. basic information shall be made generally accessible, though electronic means where possible. 
26- Vlasto = R
All information held by public sector bodies that is generally accessible shall automatically be re-usable in a timely manner, for commercial or non-commercial purposes in accordance with the conditions set out in chapters II and III. The burden of proving that the information has been made available in a timely manner shall lie with the public sector body making such information generally accessible. Basic information shall be made generally accessible. Other information should be made generally accessible.

27- Niebler = W
Where Member States allow the re-use of documents that are generally accessible by public sector bodies, these documents shall be re-usable for commercial or non-commercial purposes in accordance with the conditions set out in chapters II and III.

Article 4

Availability
1. Public sector bodies shall make their documents available in any pre-existing format or language, through electronic means where possible and appropriate. This does not imply an obligation for public sector bodies to create documents or to adapt documents in order to comply with the request. 

Public sector bodies shall treat the requests for re-use and shall make the document available to the applicant within a reasonable time that is not longer than the timeframes foreseen for treating requests to accessing the documents, through electronic means where possible and appropriate.2. Where no time-limits have been established, public sector bodies shall treat the request and shall deliver the documents to the applicant within a timeframe of not more than 3 weeks after its receipt.. 


10 = A

Public sector bodies shall make their documents available in any pre-existing format or language, through electronic means where possible. This does not imply an obligation for public sector bodies to create documents or to adapt documents in order to comply with the request.
28- Vlasto = R
1. Public sector bodies shall make information available in any pre-existing format or language, through electronic means where possible.
29- Auroi = W

1. Public sector bodies shall make their documents available in any pre-existing format or language, through electronic means where possible and appropriate. If at all possible, those means should not require the use of specific software and where possible documents should be made available in an open format. This does not imply an obligation for public sector bodies to create documents or to adapt documents in order to comply with the request.
7- LIBE  = A
 The public authorities must make available to any citizen of the Union and any natural or legal person residing or having its registered office in a Member State their own documents in a format which as far as possible is not dependent on the sue of specific software subject to payment, in particular by favouring systems with publicly accessible codes. Where possible and appropriate, al the information must be presented not only in graphic form but also in textual mode to enable people with sensory difficulties to use it. 

30- Cappato = R
Public sector bodies must take account of actual public  = demand for the documents produced. With that aim in view, they must ensure that documents are accessible to citizens and private individuals, even after production has stopped, at least via the Internet.

31- Vlasto = A
2. Public sector bodies may decide to discontinue the production of a certain type of other information having regard to the impact of such discontinuance on any private sector organisation using such other information and provided that reasonable notice and explanation of such discontinuance has been given to private sector organisations using such other information. The burden of proving that the notice is reasonable shall lie with the public sector body discontinuing production of such other information. 


In case of a negative decision, the public sector bodies shall communicate the grounds for refusal to the applicant on the basis of the relevant provisions of the access regime in that Member State, one of the exceptions in article 3 (2) a) to f) or alternatively to the licensor from which the public sector body has obtained the relevant material. The incorrectness of such reference cannot lead to the liability of the public sector body concerned.

Any negative decision will contain a reference to the means of redress in case the applicant wishes to appeal the decision.

32- Vlasto = A

1. Public sector bodies shall process the requests for re-use and shall make information available to the applicant within a reasonable time that is not longer than the timeframes foreseen for treating requests to accessing the information, and that takes into account the purpose of the re-use.

33-Niebler = R

Deleted

34- Cappato = A
In the event of a negative decision, the public sector bodies shall communicate the basis of the relevant provisions of the grounds for refusal to the applicant on the basis of the relevant provisions of the access regime in that Member State, one of the exceptions in Article 1(2) or Article 3. Where a negative decision is based on Article 1(2)(b), the public sector body shall include a reference to the natural or legal person who is the rightholder or alternatively to the licensor from which the public sector body has obtained the relevant material. The public sector body concerned shall not be held liable in the event of such reference being incorrect, except in cases where bad faith is shown to be the reason for the failure to make documents available.

35- Niebler = A

3. In the event of a negative decision, the public sector bodies shall communicate the grounds for refusal to the applicant on the basis of the relevant provisions of the access regime in that Member State, one of the exceptions in Article 1(2) or Article 3. Where a negative decision is based on Article 1(2)(b), the public sector body shall include, where it is able to do so, a reference to the natural or legal person who is the rightholder or alternatively to the licensor from which the public sector body has obtained the relevant material. The public sector body concerned shall not be held liable in the event of such reference being incorrect.

Article 6–Charging principle
Where charges are made, the total income from allowing access to or the re-use of these documents shall not exceed the cost of producing, reproducing and disseminating them, together with a reasonable return on investment. The burden of proving that charges are cost-oriented shall lie with the public sector body charging for the re-use of the document.
11 = A
Where charges are made the total income from allowing access to or the re-use of information shall not exceed the cost of reproducing and disseminating this information. The burden of proving that charges do not exceed marginal costs of reproduction and dissemination shall lie with the public sector body charging for the re-use of the information.


36- Vlasto = A
Basic information shall be made available free of charge.

37- Vlasto = W
Where charges are made, the total income from allowing access to or the re-use of information shall not exceed the cost of reproducing and disseminating this information. The burden of proving that charges do not exceed marginal costs of reproduction and dissemination shall lie with the public sector body charging for the re-use of information. The public sector body shall also be responsible for automatically providing details of such costs to users.

38- Van Velzen = A

In specific cases a Member State may decide that, where charges are made, the total income from allowing access to or the re-use of documents shall not exceed the cost of producing, reproducing and disseminating them. The burden of proving that charges are cost-oriented shall lie with the public sector body charging for the re-use of the documents.
39 – Read = A

Where an applicant considers that thecharges made by the public sector body exceed those allowed under this article, the applicant shall have the right to request a review of the charges.

Article 7

Non discrimination
Any applicable conditions for the commercial re-use or exploitation of documents shall be non-discriminatory.

2. Any applicable conditions for the non-commercial re-use of documents shall be non-discriminatory for comparable categories of re-users.

3.If documents are used by a public sector body as input for its commercial activities which fall outside the scope of its public tasks, the same charges and other conditions shall apply to the supply of the documents for those activities as apply to other users, where re-use is allowed.


13 = A
If information is used by a public sector body as input for its commercial activities, which fall outside the scope of its public tasks, the same charges and other conditions shall apply to the supply of the information for those activities as apply to other users


40- Vlasto = R
1. If information is used by a public sector body as input for its commercial activities which fall outside the scope of its public tasks, the same access, charges and other conditions shall apply to the supply of the information for those activities as apply to other users, where re-use is allowed.



Article 8- ex-article 9 

Licenses
1. Any applicable charges for the re-use of documents held by public sector bodies shall be pre-established and published, through electronic means where possible and appropriate.

2. Any other applicable conditions for the re-use of documents shall be clearly expressed and published, through electronic means where possible and appropriate.
14 = A
1.Any applicable charges for the re-use of documents held by public sector bodies shall be pre-established and published, through electronic means where possible.

15 =  A
2. Any other applicable conditions for the re-use of documents shall be clearly expressed and published, through electronic means where possible.
41- Cappato = W
1. Any applicable charges for the re-use of documents held by public sector bodies shall be pre-established and published, through electronic means where possible.

42- Cappato = W
2. Any other applicable conditions for the re-use of documents shall be clearly expressed and published, through electronic means where possible.
43- Cappato = A

2a. The European Commission develops guidelines on how to calculate the charges for the re-use of public information.

Article 9 

transparency
Member States shall ensure that standards license agreements for the commercial exploitation of public sector information are available in digital format and can be processed electronically. 
16 = W
1a. Member States shall facilitate the re-use of the information they hold by making available, preferably online, lists of main content assets (e.g. major databases) held by public-sector bodies that contain, where relevant, information on the conditions for re-use.


44- Niebler = R

Member States shall ensure, for example by drawing up standard licence agreements, that the commercial exploitation of public sector information is facilitated.

45- Vlasto = A
Member States shall facilitate the re-use of the information they hold by making available, preferably online, lists of main content assets (e.g. major databases) held by public-sector bodies that contain, where Relevant, information on the conditions for re-use. Such lists shall be made available freely, and shall show by category whether the generally accessible information is basic information or other information and the public sector body responsible for making it available for re-use.

Article 10


Prohibition of exclusive arrangements
1. The re-use of documents shall be open to all potential actors in the market, even if one or more market-players already exploit added-value products based on these documents. Contracts or other arrangements between the public sector bodies holding the documents and third parties shall not grant exclusive rights that constitute an unjustified restriction of competition or the re-use of the information.

2. If, for reasons such as the provision of a service in the public interest, an exclusive right is deemed necessary, the validity of the reason to grant such an exclusive right shall be subject to regular review, and shall, in any event, be reviewed every three years. The exclusive arrangements established after the entry into force of this Directive shall be open to public inspection.



Article 11
Implementation
Member States shall bring into force the laws, regulations and administrative provisions necessary to comply with this Directive by (18th month after its entry into force) at the latest. They shall forthwith inform the Commission thereof. When Member States adopt those provisions, they shall contain a reference to this Directive or be accompanied by such a reference on the occasion of their official publication. Member States shall determine how such reference is to be made.



Article 12
Review
This Directive shall be subject to a review 3 years after its entry into force. The review shall in particular address the scope of the Directive regarding the public sector bodies covered. It will also address the overall impact of the Directive in increasing the availability of public sector information for re-use and its impact on government revenue.

46- Read = A
The review shall also assess the Directive in relation to the objectives set out in Recital 19. In particular, the review should focus on the success of the Directive in facilitating the creation of Community-wide information products and services, and on how far it has enhanced the cross-border use of public sector information.

Article 13

Entry into force
This Directive shall enter into force on the twentieth day following that of its publication in the Official Journal of the European Communities.
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